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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(S), UDALGURI. 

 

 

 Present: ARPITA KAR, A.J.S., SDJM(S), Udalguri. 

                

  

M.R. Case NO. 51/18 

U/S 125 Cr.P.C. 

                 Mosstt. Banesa Khatoon. 

                         ................. 1st Party.  

 Vs 

                 Md. Mosket Ali. 

              ................. 2nd Party. 

 

 

Advocate Appeared:- 

For 1st Party: Sri M. Narzary, Smti. P. Basumatary, Md. J. Ali. 

For 2nd Party: Sri D. Saharia, Sri M. Deka, Smti. G. Deka. 

 

Evidences recorded on: 27.02.2019, 07.03.2019, 15.03.2019. 

Arguments heard on:   27.03.2019 

Judgment delivered on:  03.04.2019 

                             

J U D G M E N T 

 

1.  This is a case u/s 125 Cr.P.C. filed by Mosstt. Banesa 

Khatoon (hereinafter referred to as the 1st party) claiming 

maintenance from her husband namely Md. Mosket Ali 

(hereinafter referred to as the 2nd party). 

  

2. Brief case of the 1st party is that she was married to the 

2nd party about 20 years ago as per Muslim Shariat law religious 

rites, customs and ceremonies. On the day of wedding itself the 

1st party took Rs.15,000/- as dowry to her matrimonial home. 

After staying happily for about 7-8 years, quarrel started between 

the parties and the 2nd party again started demanding dowry and 

harassed the 1st party both physically and mentally and also 

threatened the 1st party to pour kerosene on her and to burn her 

alive. However the 1st party somehow tolerated all these tortures 

and they also had two children in their wedlock whose names are 
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Moklesa Khatoon (12 yrs.) and Banar Ali (10 yrs.). The 2nd party 

tortured and assaulted the 1st party demanding the dowry and on 

26.02.2018 at about 12.00-1.00 PM the 2nd party assaulted the 1st 

party very badly as she was unable to fulfil his dowry demand and 

drove her out from her matrimonial house and sent her to her 

maternal home but kept their children with the 2nd party himself. 

Since then the 1st party has been residing at her maternal house 

but the 2nd party has never enquired about her. The 2nd party is 

an able bodied person, he is rich and has the ability to give 

maintenance to the 1st party but he is not paying out of 

negligence.  The 1st party has prayed for a maintenance of 

Rs.10,000/- per month.  

 

3. The 2nd party contested the case by filing written 

statement.  

            In his written statement the 2nd party admitted the fact 

that 1st party is his wife and they are having two children in their 

wedlock.   

   While denying the allegations of torture due to illegal 

demand of dowry, the 2nd party contended that the 1st party has 

lodged as many as 4 false cases against the 2nd party, his mother 

and brothers on fabricated grounds but no one was sent to jail or 

convicted in those cases. The 1st party is a hyper sensitive lady 

who was once taken to Tezpur Mental Hospital and was prescribed 

psychiatric medicine. After marriage the behaviour of the 1st party 

was weird and did weird things like going out of house whenever 

she wanted, climbing coconut tree, trying to beat people passing 

by the road in front of the house of which the neighbours 

complained to the 2nd party. The 1st party also tried to commit 

suicide on very petty and silly matters and once she consumed 

poison while the 2nd party was at the agricultural field. There were 

more than 100 village meetings regarding the absurd behaviour of 

the 1st party. The 1st party never lived with the 2nd party for a 

continuous period of 6 months at a stretch and whenever she 
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became upset for non-fulfillment of her desires she found it 

convenient to go to her parents’ house and when the 2nd party 

went to bring her back, the 1st party, her cousins Sikander Ali, 

Kuran Ali, Gudu and her elder brother Joinuddin tried to assault 

the 2nd party. Once the parties were also on the verge of divorce 

but for the sake of the minor children the 2nd party did not sign 

the divorce settlement papers and took another attempt to save 

the marriage. After such continuous conflicts finally the 1st party 

went to her maternal home leaving behind their minor children 

with the 2nd party and never enquired about them. The 2nd party is 

looking after their children and his old mother. The children are 

going to school. The 2nd party is a cultivator and also does manual 

work on wages sometimes and he does not possess any 

agricultural or residential land and the land of his house is 

standing in the name of his father. The 2nd party is poor and the 

parents of the 1st party are also very poor and old and they can 

hardly arrange two meals a day and as such there is no question 

of demanding money from them. Sometimes they sought help 

from the 2nd party and the 2nd party sometimes bought them rice, 

meat, fish etc. being their son-in-law. The 2nd party decided to 

marry the 1st party believing that her parents’ economic status is 

similar to the 2nd party and there would be an understanding but 

the 1st party did not wish to understand the financial condition of 

the 2nd party despite her parents being no different financially. 

The 1st party is residing in her parents’ house without any 

reasonable cause.                                             

 

4. The 1st party in support of her claim examined herself as 

P.W. 1 and 3 other witnesses. The 2nd party examined himself as 

D.W.1. and 3 other witnesses 

 

 

5. Heard argument from both sides. Perused the entire 

evidence on record. 
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6. POINTS FOR CONSIDERATION: 

 

I .Whether having sufficient means the 2nd party neglected the 1st 

party who has no any income to maintain herself? 

 

II. Whether the 1st party left the company of the 2nd party without 

any reasonable ground? 

 

III. Whether the 1st party is   entitled to get maintenance u/s 125 

Cr.P.C.? 

 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

7. Now I want to discuss the prosecution evidence on record 

regarding point No. 1. It is admitted fact that the 2nd party 

married the 1st party and they are having two children in their 

wedlock. The 1st party deposed that the 2nd party deals in women 

and used to assault her. On one occasion he tried to burn her by 

pouring kerosene on her. He also tried to strangulate her by 

demanding dowry. When she was unable to fulfil his dowry 

demands he drove her out of her matrimonial home. Her children 

are presently staying with the 2nd party. The 2nd party is a 

businessman and he also cultivates on his own land and earns 

about Rs.15,000/- per month. Since about the last 2 yrs the 1st 

party has been residing at her maternal home but the 2nd party 

neither enquired about her nor did he pay any maintenance to her 

since the day she has been residing at her maternal home. The 1st 

party work as labour but she does not get work every day. Once 

the 2nd party assaulted her very badly for which she sustained 

fracture on her hand. 

In her cross- examination she denied the fact that in her 

complaint petition she has not mentioned that her husband deals 

in women, he fractured her hand by assaulting her, he 

strangulated her and that he earns about Rs.15,000/- per month. 

She filed a police case against her husband about 2 yrs. back. It 
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takes about 1 hr. to reach her maternal home from her 

matrimonial house by auto. Her children goes to school. She 

admitted that there were several village meetings for about more 

than 100 times between her and her husband. She denied that 

she was taken to Tezpur Medical College Hospital by her husband 

for treatment of her mental disease. Her mother-in-law is still 

alive. Her parents are very poor. It was a social marriage between 

them. She denied that the economic condition of her husband is 

similar to the economic condition of her maternal house. She 

stated that the 2nd party was never arrested by police and that she 

has never deposed against her husband in any case other than 

the present one. Ste stated that though the family members of 

the 2nd party have seen him demanding dowry from her but she 

has not made them witness in this case. She denied that she used 

to quarrel with her husband if he could not provide her with the 

things demanded by her and that she attempted suicide over 

trivial matters and that she is a sentimental person and that she 

used to go to her maternal home by quarrelling with her husband 

over trivial matters and that she is voluntarily residing at her 

maternal home without having any reason. 

 

8. PW-2, Mamiron Nesa, PW-3 Kayam Ali, PW-4 Kutubuddin 

supported the version of the 1st party in toto. 

 

9. The 2nd party deposed as DW-1. In his deposition he admitted that 

the 1st party is his wife and they are having two children in their 

wedlock. The 1st party used to quarrel with him over trivial 

matters and attempted suicide. Several times village meetings 

were called for but the behaviour of the 1st party did not change. 

When he approached the brothers of his wife, they asked him to 

talk with their other co-villagers who on being approached told 

him to come with money. The 1st party often goes out of the 

house for which the villagers said that she is mentally ill and the 
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2nd party also took her to mental hospital. The 1st party left her 

matrimonial house over a very trivial matter. The 2nd party stated 

that he is a labour and earns about Rs.5000/- per month. 

In his cross-examination he denied that he is having about 

5 bighas of cultivable land and that he deals in cow. He denied 

that he earns earn Rs.20,000-25,000/- per month from his 

different sources of income. The financial condition of the family 

members of his wife is not good and they are economically 

weaker than him. He denied that he assaulted the 1st party 

demanding dowry from her and that he used to assault her over 

trivial matters and that he never took his wife for medical 

treatment. On 26/02/18 there was a quarrel between him and his 

wife. He denied that on that day he assaulted his wife very badly 

causing injuries to her person as she was unable to fulfil his dowry 

demand and that he finally drove his wife out of his house. Since 

26/02/18 his wife is residing at her maternal home and during this 

period there was no contact between him and his wife. He denied 

that since then he has never tried to contact his wife. He 

threatened to kill his wife if she comes to his house. He denied 

that he used to quarrel with his wife over trivial matters and that 

he has drove his wife out of his house. He denied that once he 

tried to kill his wife by pouring kerosene on her. He admitted that 

in the village meetings, the villagers accused him and asked him 

to maintain his wife properly. He also admitted that he has not 

submitted any documents to show that he ever took his wife to 

mental hospital. It is admitted that till date he has not paid any 

maintenance to his wife. He denied that inspite of being able, he 

is not maintaining his wife. He stated that he knows that the 1st 

party works as a labour and is somehow maintaining herself. 

 

10. D.W.-2 deposed that he knows the parties. The 1st party is the 

wife of the 2nd party. The 1st party used to leave her matrimonial 

home by quarrelling with the 2nd party for which several village 
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meetings were called for and they tried to settle the matter 

between the parties. However the 1st party did not come for any 

settlement and filed this case. The 2nd party is a labour and earns 

about Rs.7000/- per month. 

In his cross-examination he deposed that the house of the 

2nd party is not in the same village with him but is near to his 

house. The 1st party approached him several times for village 

meetings by alleging that the 2nd party assaults her and he wants 

to drive her out of his house. Then they called the 2nd party and 

settled the matter between them. He goes to the house of the 2nd 

party only when called for. He has never seen why the quarrel 

between the parties occur. The 1st party once approached him for 

a village meeting by alleging that the 2nd party drove her out of 

his house. Though they tried to settle the matter but the parties 

did not come for the settlement. The 2nd party is having about 4 

bighas of cultivable land. He denied that the 2nd party earns 

Rs.20,000-25,000/- per month. He denied that he has deposed 

falsely in favour of the 2nd party. He has not heard about any 

other allegations from the 1st party other than their household 

problems. He stated that the 1st party is  physically and mentally 

fit. 

 

11. D.W.-3, Kinu Ali and D.W.-4 Ainuddin Ali supported the version of 

the 2nd party in toto. 

 

12. Thus from the pleadings and the evidence on record it is clear that 

the 1st party is the wife of 2nd party and their children are residing 

with the 2nd party. The 2nd party in his cross-examination has 

admitted that he has not paid any maintenance to the 1st party 

since the day she has been residing separately from the 2nd party. 

The second party also has not submitted any evidence to show 

that the 1st party has got sufficient means to maintain herself. 

From this conduct of the 2nd party it can be said that the 2nd party 
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has neglected the 1st party who has no any income to maintain 

herself. The 2nd party has admitted in his evidence that he is a 

labour and earns Rs.5000/- per month. Also the 2nd party is an 

able bodied person. So it becomes clear that the 2nd party after 

having sufficient means have neglected the 1st party.  

                  Point No. 1 is decided in favour of the 1st party. 

 

13.     Now let us discuss the evidence on record regarding 

point No. 2. The allegation of the 2nd party is that 1st party left his 

company without any reasonable ground.  But in her evidence the 

1st party has categorically stated that the 2nd party used to torture 

her and finally drove her out from her matrimonial home. The 

other P.W.s also corroborated her version in toto. The contention 

of the P.W.s could not be shaken in their cross-examinations also. 

Thus, I find no cogent evidence on record to disbelief the P.W.s. 

Hence, these grounds of torture were sufficient for the 1st party to 

leave the house of the 2nd party. 

                 Hence point No. 2 is also decided in favour of the 1st party.  

 

14. After going through the discussion and findings of above 

two points, I have found that the 1st party is entitled to get 

maintenance for herself and her minor child. The 2nd party has 

admitted that he earns Rs. 5,000/-per month.  The 1st party 

claimed a total amount of Rs. 10,000/-per month as maintenance 

but it is too high in comparison to the income of the 2nd party. 

Therefore, she could not be given the maintenance as claimed by 

her in this case. On the other hand the 2nd party is liable to 

maintain the 1st party.           

                Point No. 3 is also decided in favour of the 1st 

party.  The 1st party is entitled to get maintenance u/s 125 Cr.P.C.  

 

15. Considering the occupation of the 2nd party and 

considering all aspects of matter more particularly the present day 

cost index, I am of the considered opinion that if an amount of Rs. 



Page 9 of 10 

 

 

 

1,000/- (Rupees One thousand Only) per month is paid as 

maintenance to the 1st party, it would be just and proper 

maintenance allowance.  

O  R  D  E  R 

 

After going through the above discussions and findings on three 

different points I have found that the 1st party is entitled to get 

maintenance u/s 125 Cr.P.C. for herself. Accordingly the 2nd party 

is directed to pay an amount of Rs. 1,000/- (Rupees One thousand 

only) per month to the 1st party as maintenance. The 2nd party is 

directed to pay a total maintenance of Rs.1,000/-(Rupees One 

thousand only) per month to the 1st party as maintenance for 

herself. This order of maintenance allowance shall take effect from 

today i.e. 03.04.2019.  

 

16. With the above direction this Misc case is disposed of on 

contest. 

 

17. A copy of judgment shall be given to the parties free of 

cost. 

 

    Given under my hand and seal of this Court on this the  3rd day 

of April, 2019 at Udalguri. 

 

 

 

 

Sub-Divisional Judicial Magistrate(S), 

Udalguri. 
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A P P E N D I X. 

 

 

1. 1st PARTY WITNESSES:- 

     P.W.1: Mosstt. Banesa Khatoon. 

 P.W.2: Mamiron Nesa 

P.W.3: Kayam Ali 

P.W.4: Kutuddin 

   

2. DOCUMENTS EXHIBITED BY 1ST PARTY:- 

NONE. 

 

3. 2nd PARTY WITNESSES:- 

D.W.1- Mosket Ali 

D.W.2- Nur Islam 

D.W.3- Kinu Ali 

D.W.4- Ainuddin Ali 

       

4. DOCUMENTS EXHIBITED BY 2nd PARTY :- 

     NONE. 

 

 

 

                                                                   

 

Sub-Divisional Judicial Magistrate(S), 

Udalguri. 

 

 

 

  

 

 

 

 

 


